NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY DISTRICT COURT DIVISION
FILE NO.
STATE OF NORTH CAROLINA

Vs. MOTION TO SUPPRESS

Defendant.

NOW COMES the Defendant, by and through his attorney, Marcus E. Hill, and moves to
dismiss this case based on the following arguments:

1. The State did not have reasonable and articulable suspicion to stop the defendant.

[

. The State did not have probable cause to arrest the defendant,

(W8]

Without reasonable suspicion to stop nor reasonable cause to arrest, the State had no
right to request a breath test from him, and therefore

4.  Since the State had no right to request the breath test, the defendant could not have

refused it.
FACTS

1. On November 17,2012, at approximately 12:05 a.m., while being assigned to a

checking station on University Road near West Forest Hills Blvd. in Durham, North

Carolina, Trooper observed a car. The car had backed out of a driveway at
University Dr., (Trooper did not see that) made a 3 point turn

and proceeded toward Durham Highway 147 and Raleigh.

o

Trooper followed the car approximately 1/10 of a mile, during which he
observed the car cross the fog line once before he turned on his blue lights. The grey
car immediately and appropriately pulled into a BP gas station and parked at the

middle gas pump.



Other than crossing the fog line once, Trooper saw no other signs of
improvement. There was no indication of a high or low speed, no weaving, no

improper turns, no inappropriate use of signals, and no other evidence of any type of
improper or erratic driving by the defendant.

Once the vehicle stopped, Trooper approached and noticed that the
defendant’s eyes were red and glassy. his speech was slurred, and there was a strong
odor of alcohol coming from the car, in which there also was a passenger.

Trooper ___had never met the defendant, whose native language is Spanish.
Trooper asked the defendant to get out of the car. Afier he had done so, the
trooper noticed that the defendant was unsteady on his feet.

Trooper asked the defendant to perform field sobriety tests. The defendant
refused, and said that he is a scientist and that those tests are not accurate.

Thereupon, Trooper decided to arrest the defendant.

BASED ON THE FOREGOING FACTS. THE DEFENDANT ARGUES THAT THE

STATE HAD NO REASONABLE ARTICULABLE SUSPICION TQ STOP DEFENDANT

|3

In support of that argument, the Defendant says:

A three point turn is legal.

The defendant was never within the perimeter of the checking station, did not see it,
never turned or pulled away from the checkpoint and in no way approached it.
Therefore, a checkpoint analysis does not apply.

Defendant’s crossing the fog line once as observed by the trooper is insufficient to

create reasonable suspicion for the stop.



A fog line is defined by Section 3B.06 of the Uniform Traffic Control Devices Manual
as an edge line marking that has a unique value as a visual reference to guide road
users during adverse weather.

An “edge line marking™ guiding road users in bad weather i1s not a mandatory
boundary which one is forbidden to cross as would be a solid center line between two
traffic lanes.

However, even if crossing a fog line once could be classified as weaving outside the
travel lane, our courts have consistently held that crossing such a line once does not
amount to reasonable suspicion for a stop.

In State v. Kochuk, --- S.E.2d ----, 2012 WL 5392352 (2012), the North Carolina

Couwrt of Appeals concluded that the following behavior, ¢clearly worse behavior than
that of the present case, did not amount to enough reasonable suspicion to stop a
defendant. Trooper Ellerbe witnessed defendant's “vehicle cross over the dotted white
line” causing “both of the wheels on the passenger side” to enter “into the right lane
for about three to four seconds™ and later he observed defendant's vehicle “drift over to
the right-hand side of the right lane where its wheels were riding on top of the white
line ... twice for a period of three to four seconds each time.” Id., page 2. The court
ruled that there was not Reasonable Suspicion to stop.

In State v. Fields, 195 N.C.App. 740, 673 S.E.2d 765 (2009)., the defendant was
stopped after the officer observed the defendant's car swerve to the white line on the
right side of the traffic lane on three separate occasions. Id. at 741, 673 S.E.2d at 766.
In Fields the Court of Appeals reversed the trial court's decision finding reasonable
suspicion based on the above facts but noted that “{the] defendant’s weaving within his

lane, standing alone, [was] insufficient to support a reasonable suspicion that
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defendant was driving under the influence of alcohol.” Id. at 746, 673 S.E.2d 765, 673
S.E.2d at 769.
The Fields court also noted that it had previously held that “weaving can contribute to
a reasonable suspicion of driving while impaired|,]” but that the weaving must be
“coupled with additional specific articulable facts, which also indicate[ ] that the
defendant was driving while impaired.” Id. at 744, 673 S.E.2d at 763.

BASED ON THE FOREGOING FACTS AND LAW, THE DEFENDANT ARGUES

THAT THE STATE HAD NO PROBABLE CAUSE TO ARREST THE DEFENDANT.

Trooper lacked probable cause to arrest the defendant. The North Carolina
Supreme Court has held that an odor, standing alone, is no evidence that a defendant is
under the influence of an intoxicant, and the mere fact that one has had a drink will not

support such a finding._Atkins v. Moye. N.C. 106, 161 S.E.2d 568 (1970).

According to the DWI Detection and Standardized Field Sobriety Testing Instructor

Manual. March 2003, the three phases of detection to which an officer must rigorously
apply himself in a suspected driving while impaired case are vehicle in motion,
personal contact and pre-arrest screening. [n the “vehicle in motion™ phase 1, as set
forth above, the trooper lacked reasonable suspicion to stop the defendant. In phase 2,
the trooper thought he had sufficient clues (car’s alcohol odor, red and glassy eyes,
slurred speech and unsteady balance) to instruct the defendant to step from the vehicle
for further investigation. However, defendant’s polite refusal to perform any field
sobriety tests, based on his scientific assessment that such tests are inaccurate,

precluded the trooper’s developing probable cause at that time to arrest the defendant.
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The trooper would not have asked the defendant te complete the tests if he had had
probable cause to arrest him,

The North Carolina Courts and the Department of Motor Vehicles have been held to be
in comity.

WHEREFORE, BASED ON THE TOTALITY OF THE CIRCUMSTANCES, THE

DEFENDANT PRAYS THAT THE DMV:

1.

b2

[PS]

Find that there was neither Probable Cause to arrest, nor Reasonable Suspicion to stop

the defendant.

Find that without Probable Cause to arrest or Reasonable Suspicion to stop, no request
for a breath sample is allowed.
Take no action on the Defendant’s alleged refusal.

For such other and further relief as is just and proper.

This the Z Sak day of "w .20, l A%

)
azéug ylai{ I
:?é- e I!)efendaut
311 E. Main Street
Durham, North Carolina 27701

(919) 688-1941
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ELMORE, Judge.

The State appeals from an order granting James R. Kochuk's
(defendant) motion to suppress evidence obtained following =a
stop of his vehicle. We affirm.

on 3 July 2010, Trooper Ellerbes of the North Carclina State
Highway Patrol was on duty and traveling eastbound on Interstate
40. Around 1:00 AM, Trooper Ellerbe began traveling 1-2 cax
lengths behind defendant’s vehicle in the middle lane. He then

observed defendant's vehicle cross over the dotted white line,
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causing both wheels on the passenger side of the vehicle to
cross into the right lane for about 3-4 seconds, and then mave
back intec the middle lane. Trooper Ellerbe then observed
defendant lawfully merge into the right-hand lane. There, he
observed defendant’'s vehicle drift over to the right-hand =side
of the right lape, with both wheels riding on top of the solid
white line, twice for a period of 3-4 seconds each time.

Based on these observations, Trooper Ellerbe conducted =a

stop of defendant’s vehicle, and defendant was cited for driving

while dimpaired {(DWI). Cn 25 January 2011, defendant was
convicted of DWI and appealed to superior court. On 19
September 2011, defendant filed a motion to suppress. Oon 20

September 2011, a hearing was held on the motion, and on 3
October 2011 the trial court entered an order granting
defendant’'s motion and suppressing all evidence obtained as a
result ¢f the stop. The State now appeals.

The State argues that the trial court erred in granting
defendant's motion to suppress because Trooper Ellerbe had
reasonable suspicion for the stop based on defendant’s failure
to maintain lane control. We disagree.

Our review of a trial court’'s denial of a motion to

suppress is “strictly limited to determining whether the trial
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judge’s underlying findings of fact are supported by competent
evidence, in which event they are conclusively binding on
appeal, and whether those factual findings in turn support the
judge’s ultimate conclusions of law.” State v. Cooke, 306 N.C.
132, 134, 291 S.E.2d 618, 619 {1982). “Fhe trial court’s
conclusions of law . . . are fully zreviewable on appeal.” State
v. Hughes, 353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000).
“Where, however, the trial court’s findings of fact are not
challenged on appeal, they are deemed to be supported by
competent evidence and are binding on appeal.” State v.
Roberson, 163 N.C. App. 129%, 132, 592 S.E.2d 733, 735-36 {2002)
{citation omitted) .

Here, the State does not challenge any of the trial court’s
findings. Thus, they are binding on appeal. However, the State
argues that the trial court erred in concluding that Trooper
Ellerbe lacked reasonable and articulable suspicion to support a
stop of defendant’s vehicle.

This determination actually appears as a finding of fact in
the trial court’‘s order, and not as a conclusion of law.
Finding of fact 22 reads “when all of the facts and factors in
this case were taken into account . . . [they] did not amount to

reasonable and articulable suspicion and as such [Ehel
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subsequent stop . . . [was] invalid and illegal.” Regardless,
we conclude that this finding of fact is more appropriately
classified as a conclusion of law, see N.C. State Bar v. Key,
18 N.C. 2App. 80, 88, 658 S§.E.2d 493, 499 ({(2008) (“any
determination requiring the exercise of Judgment or the
application of legal principles 1is more properly classified a
conclusion of law.”), and we will review accordingly, see id.
{(*classification of an item within the order is not
determinative, and, when necessary, the appellate court can
reclassify an item before applying the appropriate standard of
review.”) .

As the trial court correctly determined, this case isg
analogous to State v. Fields, 195 N.C. Bpp. 740, 673 S.E.2d 765
(2009). In Fields, the defendant argued on appeal that the
trial court erred in denying his motior to suppress, in part,
because the initial stop of his car was not based on a
reasonable and articulable suspicion of criminal activicy. 195
N.C. App. at 742, 673 S.E.2d at 767. There, the defendant was
stopped after the officer observed the defendant’s car swerve to
the white line on the right side of the traffic lane on three
separate occasions. Id. at 741, 673 S.E.2d at 766. This Court

reversed the trial court’'s decision because “[the] defendant’s
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weaving within his lane, standing alone, [was] insufficient to
Support a reasonable suspicion that defendant was driving under
the influence of alcohol.” Id. at 746, 673 S.E.2d at 769. We
also noted that this Court has previously held that “weaving can
contribute to a reasonable suspicion of driving while
impaired[,]” but that the weaving must be “coupled with
additional specific articulable facts, which also indicate[]
that the defendant was driving while impaired.” Id. at 744, 673
5.E.2d at 768.

Here, the trial court’s findings establish that Trooper
Ellerbe witnessed defendant’s “vehicle cross over the dotted
white line” causing “both of the wheels on the passenger side”
to enter “into the right lane for about three to four seconds”
and that later he observed defendant’'s vehicle “drift over to
the right-hand side of the right lane where its wheels were
riding on top of the white lime . . . twice for a periocd of
three to four seconds each time.” We conclude that these
movements amount to nothing more than weaving. Further, the
trial court found that “other than those movements,” Trooper
Bllerbe “saw no other signs of a high or low speed, no prolonged
weaving, no improper turns, no inappropriate use of signals, and

no other evidence of any type of improper or erratic driving.”
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Thus, consistent with our holding in Fields, we conclude
that defendant’s weaving alone was insufficient to establish
reasonable suspicion. According, we affirm the trial court's
order.
Affirmed.
Judge STROUD concurs.

Judge BEASLEY dissents by separate opinion,
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BEASLEY, Judge, dissenting.

Because I believe controlling precedeni determines that
Trooper Ellerbe had reasonable suspicion, I respectfully dissent
from the majority’'s opinion and would reverse the trial court’s
order granting Defendant’s motion to suppress and remand the
case for trial.

This case is controlled by State v. Otto, __ N.C. __, 726
§.E.2d 824 (201z). 1In Otto, our Supreme Court focused on “‘the
totality of the circumstances.’'” Id. at _ , 726 S.E.2d at 828
(quoting State v. Styles, 362 N.C. 412, 414, 665 S.E.2d 438, 440
{2c08B} ). Prior to the case reaching our Supreme Court, this
Court focuged on its precedent zrequiring weaving 3in one’s own
lane plus one additilomal factor to constitute reasonable
suspicion. State v. Otto, ___ N.C. App. _+ __, 718 S.E.2d 181,

184~85 (2011). The Supreme Court held that there was reasonable

gsuspicion based on the findings of fact that the defendant was
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continucusly weaving at 11:00 p.m. on a Friday night. Otto,
N.C. at _ _, 726 S.E.2d at B828. We have held that 1:43 a.m. is
an unusual hour. State v. Jacobs, 162 N.{C. App. 251, 255, 590
S.E.2d 437, 441 (2004). Moreover, im State v. Hudson, 206 N.C.
App. 482, 486, &6%6 B5.E.2d 577, 581 (2010}, we held that crossing
the center lines and fog lines twice amounts to probable cause
to conduct a traffic stop for violation of N.C. Gen. Stat. § 20-
146,

Easéd on the totality of the circumstances as articulated
by the majority opinion in Otte and our case law in Hudson, I
would hold that there was reasonable suspicion to stop
Defendant. Defendant in this case momentarily crossed the right
dotted line once while in the middle lane. He then made a legal
lane change to the right lane and later drove on the fog line
twice. Defendant, thus, was weaving within his own lane. The
trial court also found that Trooper Ellerbe stopped Defendant at
1:10 a.m. These two facts coupled together, under the totality
of the circumstances analysis as outlined in Otto, comnstitute
reasonable suspicion for the stop.

Further, the Supreme Court's rationale is consistent with
our Court’s decision in Fields. The majority here notes that in

Fields, our Court held that to constitute reasonable suspicion,



-3
weaving must be ‘coupled with additional specific articulable
facts, which also indicate[] that the defendant was driving
while impaired.” State v. Fields, 195 N.C. App. 740, 744, 673
S§.E.2d 765, 1768 (2009). Here, in addition to weaving, the
additional specific articulable fact is the time of driving -
1:10 a.m, - the time that Trooper Ellerbe stopped Defendant.

Our courts must provide clarity im this area so that law
enforcement officers can effectively carry out their
responsibilities for the public‘s safety, and motorists need
some reasonable consistency for how their driving might be
critiqued in driving while impaired investigations, as well as
other traffic-related investigations. In Otto, our Supreme
Court held that the court must consider the totality of the
circumstances in determining whether reasonable suspicion
existed im & traffic stop such as in the one sub Fudice.

For the reasons stated above, I would raverse the trial
court’s order granting the moticn to suppress and remand the

case for trial. Thus, I respectfully dissent.



7892

793

176 S.E.2d 789 (1970)
277 N.C. 179

Thomas Sullivan ATKINS
V.
Eddie Lee MOYE and Barney Burke Transfer Company, Inc., a Corporation.

No. 16.
Supreme Court of North Carclina.
October 14, 1970.
*7892 Bennett, Kelly & Long, Asheville, for plaintiff appeliee.
Van Winkle, Buck, Wall, Starnes & Hyde, Ashenville, for defendants appellanis.

SHARP, Justice.

The Frial judge insiructed the jurythat by siatute, G.S. § 20-138, itIs unlawful for any person who Is under the influence of
intoxicating liquor to drive any vehicle upon the highways within this State and that a viclation of this statute is
negligence per se. Waiters v, Parmish, 252 N.C. 787 115 S.E.2d 1. He explained that a person is under the Influence of
intoxicating liguor within the meaning of the siatute when he has drunk a sufficient quantity of intoxicating beverage to
cause him to lose the normal control of his bodily or menial facuities, or both, to such an extent that there Is an
appreciable impairment of either or both of these faculties. State v. Carro]l, 226 N.C. 237, 37 8.E.2d 688. Cf. State v.
Painter, 261 N.C. 332 134 5.E.2d 638, After reciting defendants' contention that piaintiff was cperating his vehicle while
under the influence of intoxicating liquor at the ime ofthe collision, and after referring *793 to the evidence upon which
defendants based this contention, the judge charged: " = * [lif the defendant has satisfied you by the greater weight of
the evidence that on this occasion the plaintiff was operating his motor vehicle on this highwaywhile he was under the
Influence of some Intoxicating liquor, as | have defined that term to you, then that would be negligence on the partofthe
plaintiff. If you are further so satisfied that this confributed lo the plaintif's own injuries, then this would be contributory

negligence upon the part of the plaintif.”

Plaintiff excepted to the foregoing charge on the grounds that (1) there was no evidence he was operating his
automobile while under the influence of intoxicants; and {2) conceding, arguendo, there was such evidence, the judge
did not, as then reguired by G.5. § 1-180, explain the application of G.S. § 20-138 to the evidence in the case. {G.8. § 1-
180 is now applicable only to criminal cases. Civil cases are governed by N.C.R.C.P. 51(a)}, which incorporates the
substance of the section.)

The Court of Appeals held that the evidence was not sufficient to wamant a finding by the jury that plaintiff was driving
under the Influence of an intexicant. Anew trial was ordered because it could not be known "whether the Jury's answer to
the second tssue (contributory negligence) was based upon a finding, under the instructions of the court, that plaintif
was driving under the influence at the time of the accident.” Defendants’ appeal requires us o consider de novo
plaintiffs assignments of error to the charge.

Adeiendant who asserts plaintiffs contributory negligence as a defense has the burden of proving it, and a centention
that certain acls or conduct of the plaintiff constituted contribulory negligence should not be submitted to the juryunless
there Is evidence frem which such conduct might reasanably be Enferred.‘Adefendant. however, is entitled to have any
evidence tending o establish contribulory negligence considered in the light most favarable to him and, if diverse
inferences can reasonably be drawn from if, the evidence must be submitied to the jury with appropriate instructions as
to its bearing upon the issue. Jones v. Holt, 268 N.C. 381, 150 S.E.2d 759; Moore v. Hales . 266 N.C. 482 146 S.E.2d

385; 6 N.C. Index 2d Negligence § 34 (1968).
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"The evidence upon which defendants base their contention that plaintiff was under the influence of an intoxicant ai the

time of the collision, taken as true and considered in the light most faverable to defendants, may be statad as follows:
Plaintiff, traveling at 30 MPH upon a sfraight road, failed to see a tractor-railer stopped In his fane of fravel unti) he was
ten feet from it although seven lights—two of them blinking "rouble lights"—were burning on the rear of the unit. He
failed to see the two reflectors which Moye had placed in tha highway, one at the rear of the trailer and the other twenty-
five ieet from it. He failed to see the "dialed" signal from Moye's flashlight, which he began o wave when he saw
plainiii's car approaching 400 feet awayand continued to wave until he ran across the highway to awid the collision.
No westbound car passed. Plainiif did not "break his speed" until he "rammed into the back of the trailer.” Finally, Moye
smelled the odor of alcoho! on plaintiffs breath. Kincaid delected the odar of aleohol in plaintifs automobile and on the
floorboard under the front seat, there was a pint botile containing 2 small amount of whis key. The cap was on the botile.

An odar of alcohol on the breath of the driver of an automaoblle is evidence that he has been drinking. Boehm v. St Louls

Public Senice Co., 368 S5.W.2d 361 (Mo.). However, an adar, standing alone, is no evidence that he Is under the
influence of an intoxicant, Baldwin v. Schipper, 185 Calo. 187, 383 P.2d 363, and the mere fact that one has had a drink

will not support such a finding. McCarty v. Purser, 373 S.W.2d 293 (TexCiv.Aop.}. Notwithstanding, *794 the "[flact thata

motorist has been drinking, when considered in connection with faulty driving * * * or other conductindicating an
impairment of physical or mental faculties, is sufficient prima facie o show a violation of G.S. § 20-138." State v. Hewitt,

263 N.C. 758, 140 S.E.2d 241.

We hold that the evidence of the "broken pint” and the ador of alechal on plaintiffs breath and in his auiomobie, when
taken in conjunction with his fallure to take any action to avoid a collision with the truck, was sufficient to suppart a
finding that plaintiffs faculties had been appreciably impaired by the consumption of an alcoholic beverage. Itis quite
true, as pointed outin the majority opinlon of the Court of Appeals, that the anly testimony of any odor of aleohol on
plaintif's breath came from defendant Moye. We also note that plaintiff testified he had consumed na alcoholic
beverages ail day and that he faited to see the truck because the lights of an approaching car, reflected on the wet,
blacktop pavement, blinded him. The credibility of the witnesses and conflicts in the evidence, however, are for the jury,
not the court. G.S. § 1-180, N.C.R,C.P. 51(a).

The vice of the instruction of which plaintiff complained in his appeal to the Court of Appeals is notthat it permitied the
juryto consider the question whether plaintiff was under the influence of alcohol at the tima of the collision but that it
failled lo explain as required by G.S. § 1-180, what bearing such a finding, If made, would have upon the issue of

plaintiffs contributory negligencea.

Unguestionably a motoristis guilty of negligence if he operates a motor vehicle on the highway while under the
influence of intoxicating liquor. Such conduct, however, will not constitute elther actionable negligence or contributory
negligence unless—Iike any other negligence— It |s causally related to the accident. Shaw v. Phillips, 193 So.2d 717
(Miss.); Lynn v. Stinnette, 147 Qr, 105,31 P.2d 764, Mere proof that a moforist involved in a collision was under the
influence of an intoxicant at the lime does not esiablish a causal relation between his condition and the collision. His
condition must have caused him to violate a rule of the road and fo operafe his vehicle in 8 manner which was a
proxXmate cause of the collision. State v. Lowery, 223 N.C. 598, 27 S.E.2d 638. In Andsrson v, Margan, 73 Ariz 344, 241
P.2d 786, a truck, being operated in ils proper lane bya defendant, who was under the influence of liguor, was siruck by
an automobile which crossed the center line of the highway to collide with it. In dismissing a wrongful death actlon
againstthe defendant the court said: "[Allthough appellant was found to be intoxicated, there is no substantial evidence
in the record to support the finding that his operation of his truck at the time and place of the accldent proximately
caused the injury or death of appellee's intestale.” /d. at 789. In other wards, the cause of the collision was iotally

unrelated to the defendant's inloxication.

Here, in resolving the issue of plaintifis conlributory negligence, the crucial question is not whether he was under the
influence of an intoxicant but whether he was exercising due care in the operation of his automobile, The rationale of
Hoke v. Allantic Grevhound Com. 227 N. G, 412, 472, 42 SE.2d 593,600, Is applicable. In that case the operator of a
defendant’s car was a child under 16. The court sald: "The question [s not as 1o her competency to drivs, but whether
she were operating the car at the time in accordance with the duty imposed by law upon operators of automobiles, that
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is, whethar she were exercising that degree of care which an ordinarily prudent person would exercise under similar

circumstances." See also Watters v, Parrish, supra.

Evidence tending io show that the operator of & molor vehicle was under the influence of liquor is a periinent
cireumstance for the jury to consider, not as conclusively “795 establishing his negiigence as a proximate cause of the
collision if he was under the influence, but in defermining whether he was capable of keeping a proper lookout, of
maintaining proper cantrol over his automaohile, and of coping with highway and weather conditions in the manner of the
reasonably prudent person, Boghm v, St. Louis Public Service Ca.. supra; Lynn v, Stinnete, sunra; Bohimann v. Booth
196 So.2d 507 (Fla.App.); Rhoades v. Atchison T. & 8. F. Ry, Co., 121 Kap. 324 246 P, 994; Kirby v. Turner-Day &
Woolworth Handle Co., D.C., 50 F.Supp. 469; see Annot., 26 AL.R.2d 358, 364; B Am.Jur.2d Automobiles and Highway
Traffic § 939 (1363).

In Rick v. Murphy, 251 N.C. 162. 110 S.E.2d 815, plaintlif sued for persanal injuries suslained in a collision betwesn his
automobile and a vehicle operated by the defendant Froneberger. Although plaintiff had not alleged a violation of G.8. §
20-138, the court held evidence of Froneberger's IntoxXcalion to be competent; "Aphysical condition which may catise a
person o actin a given manner is merely evidentiary, not the ultimate fact on which ligbility mustrest" /d. at 164, 110

S.E.2d at 817,

We hoid that plaintiffis entitled to a new trial, but notbecause the judge submitied to the jury the questicn whether
plaintiff was operating his automobile while under the influence of an intoxicant. The prejudicial errar was the judge's
fallure to insfruct thatif the Jury found plaintiff to have been under the Influence such condition would merely be evidence
lo be considered along with all the other evidence in determining whether he was chargeable with contributory
negligence; that for a finding that plaintiff was under the influence to be conclusive of the issue it must be agcompanied
by the further finding that such condition caused him to operate his automabile in @ manner which constituted a
proximate cause of the colliston. Thus, we approve the decision of the Court of Appeals ordering a new frial but not the

reasoning upon which it was based.
Afiirmed.

HIGGINS, Justice (concurring in resull).

In my opinian the plaintiffis entitled to a new trlal, However, | am unable to agree that there is sufiicient evidence in the
recard to warrant the court in permitting the Jury to infer the plaintiff was driving under the influence of liquor, and upen
thatinference to draw the further inference he was guilty of contributory negligence. [ concur in the result.

Save frees - read court opinions online on Google Scholar.
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The Robinsan Law Firm, P.A, by Leslie S. Robinson, Greenvillg, for defendant-appeltant.

GEER, Judge.

Defendant Luclan Jefferson Peels, Jr. appeals from his comviction for driving while impaired ("DWI"). Defendant
contends primarily that the trial court erred in denying his motion to suppress on the grounds that the palice officer who
stopped him lacked the necessaryreasonable articulable suspicion, The State responds thatan anonymous tip
combined with the officer's own observations were sufficient to supply reasonable suspiclon. We have concluded,
however, that the State failed fo demonstrate either that the tip was reliable or that it was corroborated bythe police
officer. In addition, the police officer's own cbservations of defendant—involving & single instance of weaving within his
lane of fravel over a tenth of a mile— were insufiicient {o provide ressonable suspicion. Finally, given the totality of the
clrcumstances, we cannot conclude that the uncorroborated anonymous tip combined with the officer's observation of a
single instance of weaving was sufficient lo give rise to reasonable suspicion. Consequently, we hold that the trial court
eired in denying defendant’s motion to suppress. We, therefare, reverse and remand for a new irial,

Facis

At approximately 7:50 p.m. on 7 April 2007, Sergeant James Sullivan of the Williamston Police Department responded
to a dispatch regarding "a possible careless and reckless, D.W.1,, headed towards the Haliday Inn infersection.” The
vehicle was deserlbed as a burgundy Ghevrolet pickup truck. Sergeant Sullivan arrived at the intersection "within a
second” and observed a burgundy Chevrolet plekup truck. After following the truck for about a tenth of a mile and seeing
the truck weave within his fane once, Sergeant Sullivan pulled defendant over for questoning. Defendant was
subsequenlly ransporied {o the Martin County Courthouse and administered an Intoxlyzer lesl. The test recorded an
alcohol eoncentration of.08, and defendant was issued a DWI citatian.

Defendant was found guilty of DWI in Martin County district court on 2 July 2007. He appealed to superior court for a trial
byjury. On 2 November 2007, defendant filed a pretrial motion to suppress evidence obtained as a result of Sergeant
Sullivan's stop and defendant's subsequent arrest, Attrial, following voir dire of Sergeant Sullivan, the trial court denied

defendant's motion to suppress, ruling:

{Tlhe standard here is a reasonable grounds of suspicion based on the totality of the circumstances,
and, based upon the testimony that I've heard, 'm satisfied that the State has produced sufficient
evidence that there was a reasonable ground of suspicion based on tha information communicated to
the officer by radie, which was immediately corroborated by him as far as the location and description of
the vehicle, and the subsegquent operation of the vehicle and the weaving in iis lane of travel; that that
generaled a reasonable ground of suspicion to stop the motor vehicle in question, and so I'm going to

res pectiully overrule and deny your motion.
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Atter the jury found defendant guiliy of DWI, the trial court sentenced defendant to 60 days imprisanment, suspended

that sertence, and placed defendanton 12 months of supenised probation. Defendant imely appealed to this Court,

Discussion

Defendant contends that Sergeant Sullivan lacked reascnable suspicion to stap him and, therefors, the trial court erred
in denying his motion fo suppress, "The scope of review of the denial of a motion to suppress Is 'sirlcly limiled to
determining whether the trial judge's underlying findings of facl are supported by competent evidence, in which event
theyare conclusively binding on appeal, and whether those factual findings in turn support the judge’s ultimate

conclusions of law." Stats v. Bone, 354 N.C. 1.7, 550 S.E.2d 482, 486 {2001) (quoting Stale v. Cooke. 306 N.C. 132,

court's canclusions of law, however, are fully reviewable on appeal.” Stafe v. Hughes, 353 N.C. 200, 208,539 S E.2d
625,631 {2000).

Under the Fourth Amendment, which prohibits unreasonable searches and seizures, a police officer is permitted to
"conduct a brief investigatory stop of a vehicle and detain ils occupants without a warant.® Siate v. McAm, 159 N.C.Anp.

209,212 582 S.E.2d 371, 374 (2003). “[ln order io conduct & warrantiess, investigatory stop, an officer must have

reasonable and ariculable susplclon of criminal activity.” Hughes, 353 N.C. at 206-07, 539 S.E.2d at 830, "The

reasonable susplcion must arise from the officer’s knowledge prior to the time of the stop." /d. at 208, 539 S.E.2d at
631,

"Reasnonable suspicion is a "less demanding standard than probable cause and requires a showing considerably jess

than preponderance of the evidence.” Staie v. Styles 362 N.C. 412, 414, 665 §.E.2d 438, 439 (2008) (quoting MHinais v.
Wardlow, 528 U .S, 118, 123, 120 S.Ct. 673,675-76, 145 | .Fd.2d 570, 576 (2000)), "The only requirement is 2 minimal

level of objective justification, something more than an "unparticularized suspiclon or hunch."” State v. Walking 337 N.C,

437,442 446 8.E.2d 67, 70 (1994) (quoting United States v. Sokolow, 480 U.S. 1,7, 109 S.Ct. 1581, 1585, 104 L.Ed.2d
1.10 (1988)). '[T}he overarching inquiry when assessing reasonable suspicion is always based on the fofalily of the

circumstances.” Stafe v. Maready, 362 N.C. 614,619, 668 S.E.2d 564, 567 (2008).

In this case, the trial court based its denial of the motion to dismiss on the dispatch and the courl’s finding that
defendant had been "weaving in [his] lane of travel.” Defendant, however, argues that this latter finding is not supported
by competent evidence. To the extent that the trial courl's finding can be read to indicate that defendant was continuously
weaving in the lane, we agree with defendanti thaisuch a finding is not supported by the State’s evdences,

Sergeant Sullivan testified that he "followed [defendant] a short distance and observed [him] weave inlo the center,
bump the dotted line, and then fade to the other side and bump the fog line, and then pretly much go back into the
middle of the lare." He did not testify to any other instance of weaving. This evidence only supports a finding that
Sergeant Sullivan observed defendant weave once within his lane of travel. Accordingly, we must determine whether the
dispatch when combined with the single instance of weaving is sufficientto warrant a determination ihat Sergeant

Sullivan had reasanable sus picion to stop defendant.

We first note that Sergeant Sullivan's observation of a single instance of weaving within his lane was not sufficient to
establish reasonable suspicion to stop defendant. In Siate v. Figids, N.C.ADD. . 873 S.E2d 765, 769
(2009), this Court held "that defendant's weaving within his lzne, standing alone, is insufficient fo support a reasonable
suspicton that defendantwas driving under the influence of alcohol.”

Sergeant Sullivan, however, also testified—and the trial court found—ithat he received a radio communication from
dispatch. That communlication stated: "Williamston cars be advised, report of a possible careless and reckless, D.W.I.,
headed towards the Holiday Inn intersection." The dispaich then described the vehicle as a burgundy Chevrolet pickup
truck. Defendant contends that this dispatch reflected an anonymous fip. The State argues that the tip was not
necessarily anonymous, but can point to no evidence that indicates that the report to the police came fram an Identified
caller. Indeed, attrial, defense counsel specifically argued, without objection, that the caller was anenymous. On this
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racord, therefore, the tip regarding a careless and reckless driver must be considered anonymous.

"An anonymous tip can provide reasonable suspicion as long as it exhibits sufficient indicia of reliability.” Hughes, 353
N.C. 2t 207, 539 8.E.2d at 630. On the other hiand, "a tip that Is somewhat lacking In rellabllity may still provide a basis
for reasonable suspiclon ifitis buttressed by sufficient police corroboration.” /0. In sum, to provide the justification far a
warraniless stop, an anonymous tip "must have suficient indicia of reliability, and if it does not, then there mustbe
sufficlent police corroboration ef the tip before the stop maybe made.” /d.

Here, the Stale conlends that the tip was sufficientlyreliable either standing alone or *686 based on police
corroboration "[blecause ali information provided by the caller was correctin every detail” and "Sergeant Sullivan verified
details provided bythe Informant through his independent chservations." As our Supreme Court explained in Hughes,
however, "reasonable susplcion does not arise merely from the fact that the individual met the description glven to the
officers." Id. at 209, 538 S.E.2d al 632. The Court explained:

"An accurale description of a subject's readily observable location and appearance is of course reliabie
in this limited sense: lt will help the pollce correctly identify the person whom the fipster means to
accuse. Such a lip, however, does not show that the fipster has knowledge of concealed criminal activity,
The reasonabie suspicion here alIssue requires thata lip be reliable in its assartion of illegality, not just
in its tendency o identify a determinate person.”

Id. (quoting Florida v. J.L.. 528 U.S. 266,272, 120 S.Gt. 1375, 1379, 146 | Ed.2d 254 261 (2000)).

This Court applied this principle in MeAm, in which an ancnymous tip reported, without more, that a white Nissan on
Franklin and Sessoms Strest in Lumberton, North Carolina was involved in a drug deal:

Here, the fact that the anonymous tipster provided the location and description of the vehicle may have
offered some limited indicia of reliability in that it assisted the police in identifying the vehicle the tipster
referanced. It has not gone unnoticed by this Court, however, that the tipster never identified or In any way
described an individual. Therefore, the tip upon which Officer Hall relied did not possess the indicia of
refiabiiity necessary to provide reasonable suspicion o make an invesligalory stop. The anonymous
tipster in no way predicted defendant's actions. The police were thus unable to test the tipster's
knowledge or credibility. Moreover, the tipster failed to explain on what basis he knew about the white

Nissan vehicle and related drug activity.

169 N.C.Aop. at 214 582 S.E.2d at 375. Because the sole basis for the officer's stop was the anonymous tip, this Court
reversed the denial of the motion to suppress and remanded for a new trial. {d.

Similarly, in this case, the anonymous caller accurately described the car's physical characteristics and location, but did
not give the police anyway to lestthe caller's credibility. The record contains no infermation about who the caller was,
no details aboutwhat the caller had seen, and no information even as to where the caller was located. The caller did
not "predict defendant’s specific future aclion," Hyghes 353 N.C. at 208 539 §.E.2d at 631, other than that he was
driving from one stoplight to the next. /d. at 210, 539 5.E.2d at 5§32 (holding that confirmation that defendant was
heading in general dirsction indicated by tipster "is simply not enough detaii in an anonymous tip situation™).

Moreover, Sergeant Sullivan "did not seek to esiablish the reliability of the assertion of Hegality." /d. at 209, 538 S.E.2d
at 632. He observed defendant at the stoplight and making the turn. He then followed him for no more than a fenth of a
mile. Buring thal time, he saw defendani one time "loal]’ over to touch the dotlted line and then move over to touch the
fog line. The officer agreed that he "never saw any operation af all [of defendant's vehicle] that was consistent with
careless or reckless operation of the vehicle[.]” The officer thus did not corrobarate the caller's assertion of careless
and reckless driving. We, therefore, do not believe that this case can be meaningfully distinguished from MeAm and,
consequently, the anonymous tip lacked sufficient reliability standlng alone tc provide reasonable suspiclon for the

stop.

The guestion remains whether the single instance of weaving combined with the uncorroboraled anonymous tip is
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enough to give rise to reasonable suspicion. This Court noted in Felds that "weaving can conlribute to a reasonable

suspicion of driving while im paired" if "coupled with additional specific articulable facts” that also indicate that the
defendant was driving while impaired. ___ N.C.App.at___, 673 S.E.2d at 768. Here, however, the trial court found none
of the faciors that have, In prior cases, led to a determination that reasonable suspicion exsted. See, e.g., Slate v.
Thompson, 154 N.C.App. 194, 197, 571 S.E.2d 673, 675-76 (2002) (weaving within lane plus exceeding *687 speed

limlt); State v. Aubin, 100 N.C.App. 628, 632, 397 S.E.2d 653, 655 (1990} (weaving within lane plus driving only 45 miles

per hour on interstate), appeal dismissed and disc. review denied, 328 N.C. 334,402 S.E.2d 433, cert. denied, 502 U.5,
842 112 5.Ct. 134, 116 L .Ed.2d 101 (1991); State v. Jones. 88 N.C.Aop. 388, 385, 386 S.E.2d 217, 221 (1989) {weaving

..._._2_._.____.
towards both sides oflane plus driving 20 miles per hour below speed kmil), appeal dismissed and disc. review

denied, 326 N.C. 366, 389 S.E.2d 8089 (1990); State v. Adkerson, 90 N.C.Aop. 333, 336, 368 S.E.2d 434, 436 (1988)
{weaving within lanae five to sixtimes plus driving off read),

In addition, defendant was not driving late at night, and the record contains no evidenee, and the trial court did noet find,
that he was in proximity to any bars—which are other faciors that have been considered. See Eiefds, N.C.App, at
673 S.E.2d al 788 ("When determining if reasonable suspicion exists under the totality of circumstances, a police

officer may also evaluate factors such as traveling at an unusual hour or driving in an area with drinking
establishments.").

The totality of the circumstances in this case are simply that the police received an anonymous call at 7:50 p.m,
reporting that the driver of a burgundy Chewrolet plckup truck was driving carelessly and recklesslywlth no further
detalls. The police officer, who responded to the dispateh, found a burgundy Chevrolet pickup truck at a stoplight, but did
not observe any careless or reckiess driving as defendant negotiated the intersection, turned, and drove down the road.
At most, the ofiicer saw defendant on a single occaslon float to the dotted line and then float back to the fog line. The

frial court did notidentify and the State does not argue any other suspicious circumstances.

In short, all we have is a tip with no indicia of reliability, no corroboration, and "canduct falling within the broad range of
what can be described as normal driving behavior,” Stale v. Robersen, 163 N.C.App; 126, 133-34, 582 S.E.2d 733, 736

{quoting State v, Emory, 119 ldaho 661, 664, B09 P.2d 527, 525 (Ct. Aop.1991)), disc. review denied, 358 N.C. 240, 594

S.E.2d 188 (2004). Compare Margady, 362 N.C. at 619-20, 669 S.E.2d at 567-68 (holding that reasonable suspicion
existed based on (1) reliable tip by obviously distressed driver of minivan, who was traveling immediately In front of

defendant's car, lagged down officers, and lold them face-to-face thal car behind her had been running stap signs and
stap lights; and (2) officers had abserved intoxicaled man stumbling across road to enter defendant's car), with
Roberson, 163 N.C.ApD. at 134, 592 S.E.2d at 737 (holding officer lacked reasonable suspicion that defendant was
driving under the influence when officer observed defendant, at 4:30 a.m. in area with bars, walling at green traffic light
for eight to ten seconds because "[a] motorlst waiting at a traffic light can have her attention diverted for any num ber of
reasons”). If we wera o uphold the trial court's decision, we would be, as the Court in Fields cautioned agalnst,
"extend[ing] the grounds for reasonable suspicion farther than our Courts ever have," fields, N.C.ADp. at 673
S.E.2d at 769, We decline to do so and, therefore, reverse the trial court's arder denying defendant's motion to suppress
and remand for a new Irial. Besause of our disposition of this issue, we need not address defendant's remalning

assignments of error.
Reversed and remanded.

Judges McGEE and BRYANT concur.
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